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POINTS OF CHANCERY 
PRACTICE 

Section 100 of the Judicature Act, 1873, defines 
an action as a civil proceeding to be commenced by 
a writ, or in such other manner as may be prescribed 
by Eules of Court; and a matter as including every 
proceeding in the Court not in a cause. And section 34 
of the Act specifies the causes, matters, and proceedings 
which are thereby assigned to the Chancery Division. 

Any variety of action may now be brought in the 
Chancery Division which might have been brought in 
the common law Courts. 

The methods for commencing an action or matter 
in the Chancery Division of the High Court are the 
following : 

(A) — Writ of summons. 

(B) — Originating summons. 

(C) — Originating notice of motion. 

(D)— Petition. 

(E)— Petition of right. 

(F) — Special case. 

(6r) — Scheme of arrangement under the Eailway 
Companies Act, 1867. 
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(4)— WRIT OF SUMMONS. 

Since the repeal effected by section 2 of the Public 
Authorities Protection Act, 1893, there are very few 
cases in which notice of action is required. An action 
implies the existeuce of parties, of an alleged right,^of 
an alleged infringement thereof (either actual or 
threatened), and of a Court having power to enforce 
such a right. 

To be properly constituted there must be a plaintiff 
and a defendant. 

Any person, natural or artificial, may sue except 
an alien enemy, unless he be within the realm by the 
licence of the King or under the protection of the 
Crown, and may be sued except the King and except 
(unless willing) a foreign Sovereign or State or 
ambassador, including his family and suite, attaches, 
secretaries of legation and other secretaries and his 
domestic servants. 

All persons may be joined in one action as plaintiffs 
or defendants in whom or against whom any right 
to relief in respect of or arising out of the same 
transaction or series of transactions is alleged to exist. 

Where there are numerous persons having the same 
interest in one cause or matter, one or more of such 
persons may sue or be sued or be authorised to defend 
on behalf or for the benefit of all persons so interested. 

An order is necessary to authorise one defendant 
to defend on behalf or for the benefit of all persons so 
interested. 

It must be shewn that the persons interested are 
numerous; five persons are not numerous enough. 
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unless the amount in question is very small or unless 
the Judge is satisfied that all the other persons wish the 
question to be determined in the presence of the one 
only. 

In an action to restrain interference with a public 
right or to compel the performance of a public duty 
the Attorney-General is a necessary party, except 
where the interference with the public right is at the 
same time a special interference with some private 
right and where the special damage suffered is over and 
above that suffered by the general public though no 
special right is also interfered with. ' In both of these 
excepted cases a plaintiff may sue without joining the 
Attorney-General. Where the Attorney-General is a 
necessary party his leave must be obtained before the 
action is brought, which when the leave is given is 
brought by the Attorney-General at the relation of the 
person or body seeking to enforce the performance of 
the public duty or restrain the interference with the 
public right, such person or public body being liable 
for costs. 

Trustees, executors, and administrators may sue 
and be sued on behalf of or as representing the 
property or estate of which they are trustees or 
representatives without joining any of the persons 
beneficially interested in the trust or estate. 

Infants may sue as plaintiffs by their next friends 
and may defend by their guardians appointed for that 
purpose. 

A married woman of full age may sue in all respects 
as a single woman, and the proceeding must state she 
is a married woman. 

When she is an infant the rules as to infants apply. 
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Lunatics and persons of unsound mind not so found 
by inquisition may sue as plaintiffs by their committees 
or next friends, and may defend by their committees or 
guardians appointed for that purpose. 

The next friend of the infant, lunatic, or person of 
unsound mind not so found by inquisition must not be 
a defendant, nor a friend and nominee of a defendant, 
nor a person out of the jurisdiction, nor a married 
woman, and must sign an authority to the use of his 
name in the proceeding as next friend which must be 
attested by a solicitor, who may be the solicitor 
authorised and who must certify that the next friend 
has no adverse interest. 

A lunatic so found by inquisition (and a person 
found incapable of managing his affairs but capable of 
managing himself is a lunatic within the rules) sues by 
the committee of his estate, and the committee must 
be co-plaintiff. 

The plaintiffs are described as " A.B. committee 
of the estate of CD. a person of unsound mind so 
found by inquisition and the said CD. by the said A.B. 
his committee appointed by order, &c." 

A committee, previously to bringing an action on 
behalf of an idiot or lunatic, should obtain the sanction 
of the Lords Justices by summons before the Master 
in Lunacy. If there is no committee, or the committee 
has an adverse interest, the lunatic must sue by his 
next friend. 

An unincorporated charity should not be sued in its 
own name, but A.B. should be sued as being the 
treasurer or secretary or other responsible officer of 
the society, " on behalf of the " charity, naming it. 

No cause of action can, unless by leave of the Court 
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or a Judge, be joined with an action for the recovery 
of land except claims in respect of mesne profits or 
arrears of rent or double value in respect of the 
premises claimed or any part thereof, and damages for 
breach of any contract under which the same or any 
part thereof are held, or for any wrong or injury to the 
premises claimed. 

No claim by a trustee in bankruptcy can be joined 
with any claim by him in any other capacity without 
special leave. • 

Claims by or against an executor or administrator 
as such may be joined with claims by or against him 
personally, provided the last mentioned claims are 
alleged to arise with reference to the estate in respect 
of which the plaintiff or defendant sues or is sued as 
executor or administrator. 

Claims by the Attorney-General and by the relator 
which are inconsistent with one another cannot be 
joined. 

Subject thereto the plaintiff may unite in the same 
action several causes of action. 

Leave to join other claims should be obtained before 
the issue of the writ, but can be obtained after or may 
be waived. 

The application can be made to the Court, though 
usually made in chambers without summons, which is 
done by obtaining provisional assignment to a Judge, 
and then leaving the unsealed writ and an affidavit of 
facts shewing that the claims can be properly joined. 
If leave be given the Master indorses his fiat on the 
unsealed writ. 

Where the plaintiff seeks only to recover a debt or 
liquidated demand coming within the terms of rule 6 
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of Order 3, the writ may be specially indorsed with a 
statement of the plaintiff's claim. 

Where the writ is not specially indorsed a statement 
of the nature of the claim only and not a statement of 
claim should be indorsed. 

If the plaintiff, in the first instance, desires to have 
an account taken the writ of summons must be indorsed 
with a claim that such account be taken. 

If the plaintiff wishes to proceed to trial without 
pleadings, the indorsement of the writ must contain a 
statement sufficient to give notice of the nature of his 
claim, or of the relief or remedy required in the action, 
and that if the defendant appears the plaintiff intends 
to proceed to trial without pleadings. 

If the plaintiff is a female, the writ must 
describe her as being either "spinster," "the wife 
of A.B.," or " widow," and if divorced as " a single 
woman." 

K the plaintiff sues, or any defendant is sued in a 
representative capacity, the indorsement must shew in 
what capacity the plaintiff sues or the defendant is 
sued; it is not sufficient for the fact to be disclosed in 
the body of the statement of claim. 

Before the Land Transfer Act, 1897, a creditor 
claiming administration of real estate must have sued 
on behalf of himself and all other the creditors, unless 
such real estate had already been ordered to be sold or 
was subject to a trust or power of sale. Where the 
deceased whose real estate it is desired to administer 
died since December 31, 1897, it is no longer necessary 
for a creditor seeking such administration to sue on 
behalf of all other creditors. Where the action is so 
brought the plaintiff should be described in the title of 
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the action in the writ as suing on behalf of himself and 
all other the creditors of the deceased. 

Where administration is claimed by a creditor of 
personal estate only, whilst plaintiff may, if so minded, 
claim in a representative character, he is not bound to 
do so, because the Chancery Amendment Act, 1852, 
provides that any creditor may have a decree for the 
administration of personal estate., 

The writ claiming administration must be intituled 
" In the matter of tihe estate of the deceased." In the 
same way writs claiming administration of a trust or 
settlement should be intituled " In the matter of the 
trust or settlement." 

Every writ of summons in a debenture-holder's 

action must be intituled " In the matter of the 

Company, Limited"; and where the company is in 
process of being compulsorily wound up, the action 
should be assigned to the Judge having jurisdiction in 
the matter of the winding up — now Neville, J., and 
Astbury, J. 

Where a cause or matter has been assigned to a 
Judge, every subsequent writ, summons, or petition 
relating to the administration of the same trust or the 
winding up of the same company, or so connected 
therewith as to be conveniently dealt with by the same 
Judge, must, whenever practicable, be marked with 
the name of such Judge. And the party or solicitor 
presenting such writ, summons, or petition must, if 
there be to his knowledge such relation or connection, 
so certify, and the certificate has to be countersigned 
by the Master in the chambers of the Judge to whom 
the assignment should be made. 

Where a Judge has been wrongly assigned, the 
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mistake may be corrected at the request of the solicitor 
upon the certificate of the Master in the chambers of 
such Judge that the matter or application has not been 
dealt with by him. If dealt with, such Judge will, 
unless cause shall appear to him to the contrary, 
without any further consent, order the transfer to the 
proper Judge, which is done by fiat indorsed on the 
writ summons or petition. 

If the writ of summons is issued out of the Central 
Office the solicitor of a plaintiff suing by a solicitor 
must indorse upon the writ, and the notice in lieu of 
service of a writ, the address of the plaintiff, which 
must be the residence and not the place of business of 
the plaintiff unless he resides there, and also the 
solicitor's own name or firm and place of business, with 
an additional address for service of documents should 
his own address not be within three miles of the Eoyal 
Courts of Justice. If a plaintiff is suing in person he 
must indorse upon the writ his place of residence and 
occupation, and also, if his place of residence is more 
than three miles from the Eoyal Courts of Justice, 
another proper place, not more than three miles 
therefrom, to be called his address for service. 

Where proceedings are commenced otherwise than 
by writ of summons, the document by which such 
proceedings shall be originated must contain the same 
indorsement of address. 

One or more concurrent writ or writs may be issued 
at the time of, or at any time during twelve months 
after the issuing of, the original writ. 

For purposes of service an original writ of summons 
is in force for twelve months only from the day of 
the date of the writ, including such day. For other 
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purposes the writ of summons is in force even after the 
expiration of twelve months. 

The Court or Judge, if satisfied that reasonable 
efforts have been made to serve the defendant, or for 
other good reason, may renew the original or concurrent 
writ of summons for six months from the date of such 
renewal inclusive, and so from time to time during the 
currency of the renewed writ, and a writ of summons 
so renewed remains in force and is available to prevent 
the operation of amy statute whereby the time for the 
„ commencement of the action may be limited, and for 
all other purposes from the date of the issuing of the 
original writ of summons. 

The application for the order is made by leajving 
with the Master of the Judge to whom the action is 
assigned the original or concurrent writ of summons 
and an aflSdavit shewing date of issue of original writ 
and of the last renewal (if any), that defendant has not 
been served and what efforts have been made to serve 
him, or that he is evading service or giving other suflB- 
cient reasons for renewal, and where the application is 
made after the expiration of the twelve or six months, as 
the case may be, exceptional facts must be stated and the 
deponent's means of knowledge must always be given. 

If the Master is satisfied with the affidavit he will 
indorse on the writ leave to renew same. 

On a certificate of the solicitor that the writ of 
summons has not been served it can be amended by 
leave of a Master or the Chief Clerk of the Writ 
Department. 

After service the writ can only be amended by order 
and within the time limited thereby, or if none limited 
within fourteen days. 
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Service of the writ is not required when the 
defendant by his soUcitor undertakes in writing to 
accept service and enters an appearance. 

In case of default, if the solicitor has undertaken 
to enter appearance, a motion may be made entitled 
" In the matter of the solicitor " asking that a writ of 
attachment may issue against him ; but the usual course 
is to issue a summons in the action calling on the 
solicitor to shew cause why he should not enter an 
appearance and pay the costs of the application, and 
if no appearance is entered then apply for an 
attachment. 

When service is required the writ must be served 
within the jurisdiction and not, except by leave, out 
of the jurisdiction, and, whenever it is practicable, 
personally, and in the mode pointed out in Order 9 
of the Eules of the Supreme Court. 

A writ is personally served by giving to and leaving 
with the defendant a copy of the writ and shewing him 
the original writ if within a reasonable time he demands 
to see it. 

Where the writ is against a firm the person served 
must at the time be given a notice in writing whether he 
is served as a partner or as a person having the control 
or management of the partnership business, or in both 
characters. 

The person serving the writ must, within three days 
after service, indorse on the writ the day of the month 
and week of service. Omission to do so is not an 
irregularity which can be waived, it vitiates the service, 
and if the plaintiff proceeds by default without applying 
for extension of time, and gets judgment, the judgment 
may be set aside for irregularity. 
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Where prompt personal service cannot be effected, 
an order may be made for substituted or other service, 
or for the substitution for service of notice by 
advertisement or otherwise. 

The order will not be made where, when the writ 
was issued, personal service was impossible at law or 
otherwise. It is obtained upon an ex ■parte summons 
which must be supported by an affidavit setting forth 
the grounds upon which the application is made. The 
Master submits the affidavit to the Judge who must 
himself make the order. 

No writ of summons for service out of the 
jurisdiction, or of which, if the defendant is not a 
British subject, notice is to be given, will be issued 
without the leave of the Court or a Judge. But if one 
or more of the defendants be resident within the 
jurisdiction an ordinary writ containing all the names 
may be issued without leave, but such writ must be 
sealed with a notification that it is not for service out 
of the jurisdiction. 

The Court or a Judge may direct that any summons, 
order, or notice shall be served in a foreign country, 
and the procedure with reference to service of notice 
of a writ of summons applies thereto. 

The application for leave for service out of the 
jurisdiction must be supported by affidavit or other 
evidence stating that the plaintiff has a good cause of 
action, in what place or country the defendant out of 
the jurisdiction is or probably may be found, whether 
such defendant is a British subject or not, and the 
grounds upon which the application is made which 
must bring the case within the terms of Order 11 of 
the Eules of the Supreme Court. 
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If the defendant is resident in Scotland or Ireland 
the evidence must shew that there is no concurrent 
remedy in Scotland or in Ireland, as the case may be — 
or, if there is, the expediency of proceeding in England 
in point of the general cost and convenience of all 
parties to the action. 

The application is not to be made by motion or 
summons, but the office copy of the affidavit (which in 
practice is not dispensed with) or other evidence and 
the writ (sealed or unsealed) are left with the Master, 
who obtains the directions of the Judge, as the order 
must be made by him personally. 

If the order is made, the Master indorses a fiat upon 
the writ, giving liberty that the writ be issued (if not 
issued) with liberty to serve (or if a foreigner and in a 
foreign country notice of) it on the defendant (naming 

him if more than one) at , or elsewhere in the 

foreign kingdom , and fixing the time within which 

such defendant is to enter an appearance after service. 

A writ or notice thereof for service out of the 
jurisdiction must be served in the same way as a writ 
for service within the jurisdiction, and the procedure 
laid down in rule 8 of such Order 11 must be adopted. 

After efforts have failed to effect personal service, 
application may be made for substituted service in the 
same way as pointed out in the case of a writ for service 
within the jurisdiction (see p. 11). 

In ordering substituted service on a person out of 
the jurisdiction, the kind of service is not restricted 
to service out of the jurisdiction, but may be by 
substitution, effected within the jurisdiction; but in 
such case, if the defendant is neither a British subject 
nor in British Dominions, notice of the writ and not 
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the writ itself must be served, otherwise the order and 
all proceedings under it are bad and will be set aside. 

If the writ is issued (without leave being given td 
serve it or notice of it out of the jurisdiction) and 
defendant afterwards, and before service, goes out of 
the jurisdiction, application should be made for leave 
to issue a concurrent writ for service out of the 
jurisdiction and to serve it, or notice of it, upon such 
defendant without the jurisdiction. 

An appearance ghould be entered within the time 
limited by the writ or notice, but the defendant may 
appear at any time before judgment. If he appears 
after the time limited he will not, unless otherwise 
ordered, be entitled to any further time for any 
purpose than if he had appeared according to the writ. 

If a defendant appears by a solicitor, the solicitor 
must state in the memorandum his place of business, 
and if the appearance is entered in the Central Office, 
he must give an address for service not more than 
three miles from the Eoyal Courts of Justice; if the 
appearance is entered in a District Registry the address 
for service must be in the district. 

If the memorandum does not contain such address 
it will not be received; and if the address stated is 
illusory or fictitious the appearance may be set aside 
on the application of the plaintiff. 

An infant must enter an appearance to a writ of 
summons or appear on the hearing of a petition, motion, 
or ordina,ry summons (except where the appointment 
of a special guardian is required) by his guardian 
ad litem. 

No order for the appointment of such guardian 
(other than a special guardian) is necessary; but the 
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solicitor applying to enter such appearance must himself 
make an aflSdavit that the proposed guardian, whose 
consent to act must be annexed, is a fit and proper 
person to act, and has no interest in the matters in 
question adverse to the infant. 

A lunatic enters an appearance by his committee, 
unless he is interested in the matters in question 
adversely to the lunatic, in which case, or in case there 
is not a committee, an appearance is entered in the 
name of the lunatic. Where the appearance is not 
entered by the committee, the lunatic cannot take any 
other step in the action until a guardian ad litem has 
been appointed. The appointment can be obtained by 
the lunatic by petition of course or summons, supported 
by an affidavit of facts, the consent of the proposed 
guardian to act and an afiidavit by the solicitor of the 
fitness, of the proposed guardian and that he has no 
adverse interest. 

A person of unsound mind not so found by 
inquisition enters an appearance in his own name, and 
must, before he can take any other step in the 
action, obtain by petition of course or summons the 
appointment of a guardian by whom he may defend the 
action. The petition or summons must be supported 
by an affidavit of a medical man, proving the mental 
incapacity of the defendant (and an affidavit made in 
any lunacy proceedings will be accepted), and an 
affidavit of the solicitor as to the fitness of the proposed 
guardian and that he has no adverse interest, and 
annexing the consent of the proposed guardian to act. 
Where, by an order under section 116 of the Lunacy 
Act, 1890, a receiver has been appointed with all or 
any the powers of a committee over the property of 



WEIT OF SUMMONS. 17 

the defendant, the person so appointed will, as a general 
rule, be appointed as guardian ad litem. 

When the order is obtained it should be entered in 
the cause book at the Central Office. 

Any person not named as a defendant in a writ of 
summons for the recovery of land may appear and 
defend, by leave, which is obtained upon an ex parte 
summons, before judgment, but after judgment, by 
motion or ordinary summons, with notice to the 
plaintiff. The application must be supported by an 
affidavit shewing that the applicant is in possession of 
the land either by himself or by his tenant ; and, if after 
judgment, stating that he was not until then aware that 
the action had been brought or other circumstances 
explaining or excusing the delay in making the 
application. 

An order is drawn up, and the applicant must state 
in his appearance that he appears as landlord. 

Any person appearing to a writ of summons for the 
recovery of land may limit his defence to a part only 
of the property mentioned in the writ, describing that 
part with reasonable certainty in his memorandum of 
appearance or in a notice signed by him or his solicitor 
served within four days after appearance. 

If an unincorporated charity be sued (wrongly) in 
its own name, appearance must be entered by the 
treasurer or secretary or other proper officer on its 
behalf. 

If the writ or service is irregular or informal the 
defendant may apply to set aside the writ or service. 
If not served as a partner, his safer course is to obtain 
the Master's leave and enter a conditional appearance, 
which is done by taking the memorandum of appearance 

2 
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to the Master, who endorses the same " Let this 
conditional appearance be entered without prejudice 
to an application to set aside the writ (or the service 
of the writ or notice). The appearance to stand as 
unconditional unless the defendant within fourteen days 
applies for and obtains an order to set aside the writ 
or the service of the writ or notice." 

That practice does not apply to a person served as 
a partner, as the rules permit him to enter an 
appearance under protest. 

Solicitors having complained of the expense, 
inconvenience, and trouble caused by a defendant not 
complying with the rule that he must on the day on 
which he enters appearance give notice thereof, he 
will, on and after the 2nd of May, 1916, at the time 
of entering appearance, have to fill up and hand in 
with the duplicate appearance at the Appearance 
Department a notice that appearance has been entered, 
with an envelope addressed to the plaintiff or his 
solicitor which will be sent off by post by the 
Appearance Department. 

Where no appearance has been entered for a 
defendant who is an infant or of unsound mind not 
so found by inquisition, the plaintiff must before 
proceeding obtain by summons an order assigning a 
guardian of such defendant by whom he may appear 
and defend the action. To obtain such order it must 
be shewn by affidavit, that the writ of summons was 
duly served and that notice of the application was, 
after the expiration of the time allowed for appearance 
and at least six clear days before the day named for 
hearing the application, served upon or left at the 
dwelling-house of the person with whom or under whose 
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care such defendant was at the time of serving the 
writ of summons, and also (in the case of such 
defendant being an infant not residing with or under 
the care of his father or guardian) served upon or left 
at the dwelling-house of the father or guardian (if any) 
of such infant unless dispensed with. 

In any other case, if the plaintiff wishes to proceed 
upon default of appearance he must file an affidavit of 
service, and thereupon can enter final judgment where 
the writ is indorsed €or a liquidated demand. 

Where the writ is indorsed for pecuniary damages 
only, or for detention of goods with or without a claim 
for pecuniary damages, interlocutory judgment may be 
entered, and a writ of inquiry issued to assess the value 
of the goods and the damages, or the damages only, as 
the case may be. 

When the action is for the recovery of land, or if 
in an appearance the defence be limited to part only, 
judgment may be entered that the person whose title 
is asserted shall recover possession of the land or of 
the part thereof to which the defence does not apply. 

Whera a claim for mesne profits, arrears of rent, 
double value or damages for breach of contract, or 
wrong or injury to the premises claimed has been 
indorsed upon a writ for the recovery of land, 
judgment may be entered for possession and the 
plaintiff may proceed as to such other claim so indorsed 
as before mentioned. 

Where the writ has been indorsed for an account 
or where the indorsement involves taking an account 
the plaintiff may apply, under Order 15 of the Rules 
of the Supreme Court, for an order for proper accounts 
with all necessary inquiries and directions. 
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The application is made by summons for directions 
.where appearance has been entered; and where no 
appearance has been entered by ordinary summons 
which may be served on the defendant or by filing in 
the Central Office. If served personally, an affidavit 
of service, or if served by filing a certificate of 
non-appearance and an office copy of the summons filed 
will be required, and also, when necessary, an affidavit 
stating concisely the grounds of the plaintiff's claim to 
an account. 

Common accounts and inquiries only can be 
directed, and accordingly, in simple cases, orders for 
administration and foreclosure can be made though 
usually applied for by originating summons. 

In all other actions, ard if the writ is not specially 
indorsed, the action may proceed as if the defendant 
had appeared. 

Therefore, if the claim is of such a nature as not 
tQ entitle the plaintiff to judgment in default of 
appearance, then an affidavit of service of the writ of 
summons, and a statement of claim delivered by filing 
in default must be filed in the Writ &c. Department of 
the Central Office. 

After the expiration of ten days from such filing 
notice of motion for judgment in default of defence 
may be served by filing in default in the same way. 

The motion is set down in the Chancery Eegistrar's 
office (Eoom 136). The requirements on setting down 
are : office copy statement of claim, filed in default of 
appearance; if served personally, an office copy 
affidavit of such service. Also office copy notice of 
motion filed in default, shewing date of filing, at least 
ten clear days later than delivery or filing of statement 
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of claim. Proof is thus given of defendant's default 
of appearance and defence. If minutes of judgment 
proposed, two copies on brief paper must be left on 
setting down the motion, and the notice of motion 
should ask for judgment in accordance with such 
minutes. If no minutes of judgment proposed, then 
the notice of motion should set forth the precise terms 
of the judgment asked for. Even where the usual 
judgment is asked, the minutes or form of words 
of the judgment masked for must be left with the 
Judge. 

The motion can be marked short, at least one clear 
day before the same can be put in the paper to be so 
heard, on production of a certificate by counsel that 
the motion is fit and proper to be heard. If intended 
to mark it short, it is advisable the notice of motion 
should so state. 

As no admissions can be implied against a defendant 
who is an infant or of unsound mind, the plaintiff must 
prove his case by affidavit evidence, and two copies of 
any affidavits to be used must also be left. 

After appearance, for it is a condition precedent 
that an appearance shall have been entered, and before 
the plaintiff takes any fresh step other than an 
application for an injunction or for a receiver or the 
entering of judgment in default of defence, the plaintiff 
must take out a summons for directions returnable in 
not less than four days. 

If the plaintiff does not do so within fourteen days 
from entry of defendant's appearance the defendant 
may apply to dismiss the action. On such application 
either the action may be dismissed or the application 
may be dealt with as if it were a summons for directions. 
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The Directions Order 30, rule 1, does not apply to 
actions in which the writ is specially indorsed or to 
actions in which the plaintiff has intimated his intention 
to proceed to trial without pleadings or to any pro- 
ceeding commenced by originating summons, but in 
any such action or proceeding a summons for direc- 
tions may be taken out at the instance of any party 
thereto. 

Where the writ is specially indorsed the plaintiff 
may on affidavit made by himself, or by any other 
person who can swear positively to the facts verifying 
the cause of action and the amount claimed (if any), 
and stating in his belief there is no defence to the 
action, apply for final judgment by summons, return- 
able not less than four clear days after service, 
accompanied by a copy of the affidavit and the exhibits 
therein referred to. 

Where leave, whether conditional or unconditional, 
is given to defend, the Judge has power to give all such 
directions as to the further conduct of the action as 
might be given on a summons for directions under 
Order 30, and may order the action to be forthwith 
set down for trial. 

In actions where the plaintiff intends to proceed to 
trial without pleadings the defendant may, within ten 
days after appearance, apply by ordinary summons for 
the delivery of a statement of claim, when the Judge 
may order the statement of claim to be deUvered (in 
which case the action will proceed in the usual manner), 
or may order the action to proceed to trial without 
pleadings, and may order particulars of claim or 
defence. 
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Where the action proceeds without pleadings and 
no order is made as to particulars, all defences will be 
open at the trial to the defendant. 

Where a defendant has not taken out such summons 
he will not be allowed to rely on a set-off or counter- 
claim, or on the defence of infancy, coverture, fraud, 
statute of limitations, or discharge under the Bank- 
ruptcy Acts unless he shall have given (within ten days 
after appearance) notice to the plaintiff stating the 
grounds and particulars upon which he relies. 

Upon the hearing of the summons for directions no 
affidavit can be used and an order should be made with 
respect to all the proceedings to be taken in the 
action. The order usually made is that the plaintiff 
shall within fourteen days deliver a statement of his 
claim to the defendant, who is within fourteen days 
thereafter to dehver his defence and therein be at 
Uberty to set up any counterclaim. If counterclaim is 
set up the plaintiff is to be at Uberty to deliver a reply 
thereto within fourteen days after the delivery thereof. 
That the action be tried by a Judge in Middlesex and the 
rest of the summons stand over. 

Trial by a Judge without a jury being the normal 
or usual mode of trial of an action in the Chancery 
Division, the party applying for a jury must satisfy 
the Judge that the action ought to be tried with a 

jury. 

A defendant who counterclaims in respect of 
slander, libel, false imprisonment, malicious prose- 
cution, seduction, or breach of promise specified in the 
Jury Rule 2 of Order 36 is not a plaintiff within that 
rule, and is not entitled thereunder as of right to have 
the issues of fact raised by the counterclaim tried by a 
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jury, but .if he applies the Judge will be disposed to 
exercise his discretion by sending the issues so raised 
by the defendant to a jury. 

When it is held expedient to have all the issues 
tried by a jury, and there is nothing to render it 
necessary that the matter should come back, the most 
convenient course is to transfer the action altogether 
to the King's Bench Division. Otherwise, an order is 
made defining the issue and directing it to be tried by 
a common or special jury before a Judge at the sittings 
in Middlesex of the King's Bench Division or at the 
next assizes to be holden for the county where it is 
convenient the trial should take place. 

The place of trial is fixed according to the balance of 
convenience, having regard to all the circumstances of 
the case. The Crown has, in virtue of its prerogative, 
the right to select the place of trial in cases to which 
the Attorney-General is a party. 

In a proper case an order can be obtained, on 
special grounds, upon notice under the summons for 
directions, to change the place of trial though fixed on 
the hearing of the summons. 

If the rule that all necessary particulars shall be 
stated in the pleadings be not complied with, an order 
for further and better particulars can be applied for 
under the summons for directions by two clear days' 
notice to the other party. 

This is the mode of application with respect to all 
other proceedings to be taken in the action before 
judgment is made. 

If the plaintiff fails to obey an order for the delivery 
of particulars the defendant can apply by notice, under 
the summons for directions, that if the particulars are 
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not delivered within a specified time the action may be 
dismissed with costs. 

If the failure is made by the defendant the plaintiff 
can apply, in similar manner, that the paragraphs of 
the defence, of which particulars have been ordered, 
may be struck out of which the particulars are not 
delivered within a specified time. 

Discovery by interrogatories and of documents is 
not as a general rule allowed until after the defence 
has been delivered, as the issues must be defined. 
Security for the costs thereof is discretionary and is 
hardly ever ordered. 

The discovery rules apply to infant plaintiffs and 
defendants and to their next friends and guardians 
ad litem, but no provision is made for the case of 
lunatics and persons of unsound mind, and no discovery 
can be had from their committees, next friends, or 
guardians ad litem. 

With the notice of the application for leave to 
deliver interrogatories, a copy of the interrogatories 
proposed to be delivered should be served. On the 
hearing the Master considers any offer made by the 
party sought to be interrogated to deliver particulars, 
to make admissions, or produce documents, and, 
though not settling the interrogatories, decides which 
of them shall be administered as being necessary for 
disposing fairly of the cause or matter or for saving 
costs. 

Allowing the interrogatories does not preclude any 
objection being taken by the answer. 

The Master being merely the deputy of the 
Judge, every suitor is entitled to have his case 
heard by the Judge, in person, consequently the party 
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dissatisfied with what the Master has done, as to 
the allowance or disallowance of any interrogatory 
or part thereof, or in respect of any other matter 
dealt with by him, should ask, at the time, either 
for an adjournment (which is not in the nature of an 
appeal) to the Judge or for time to consider whether 
an adjournment should be asked for. The Judge or 
Master has power to direct an adjournment at any time 
before the order becomes finally binding by being 
passed and entered. 

The application if adjourned to the Judge is heard 
in Court unless of a simple nature, and not likely to 
take more than fifteen minutes, when it will be heard 
in chambers on the following Monday morning. 

The costs of an adjournment are in the discretion 
of the Judge, who, in a proper case, may order a party 
to pay the costs of an unnecessary adjournment. 

If the matter has been fully argued before the Judge 
in chambers, and he does not require it to be further 
considered before himself in Court, he may give a 
certificate to that effect (which is prepared and signed 
by the Master), and the party so desiring can go directly 
to the Court of Appeal. If the Judge does not give a 
certificate, and it is unusual to do so, the settled 
practice is that a motion must be made to him in Court, 
to discharge the order, within fourteen days from the 
time when the order was pronounced or when the 
appellant first had notice thereof. 

An order to do an act should specify the time 
within which it is to be done and must be served 
personally and bear the minatory notice required by 
Order 41, rule 5, to render the party served liable to 
attachment for non-obedience, unless it is for interro- 
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gatories or discovery or inspection, service of which 
on the soHcitor of the party to obey the order is 
sufficient to found an apphcation for an attachment for 
disobedience to the order. But the party sought to be 
attached may shew in answer to the application that he 
has had no notice or knowledge of the order. 

A solicitor upon whom such order (bearing such 
minatory notice) has been served who neglects, without 
reasonable excuse, to give notice thereof to his client 
is liable to attachment. 

Where a defendant has not entered an appearance 
interrogatories may be delivered or served by filing. 

If a party wishes to correct a mistake made in his 
affidavit of documents or in answer to interroga- 
tories, he should apply, by notice under the summons 
for directions, for liberty to file a supplemental 
affidavit. 

Any party failing to comply with an order to answer 
interrogatories or for discovery or inspection of 
documents renders himself liable to attachment to be 
applied for on motion. He is also, if a plaintiff, liable 
to have his action dismissed for want of prosecution, 
and, if a defendant, to have his defence struck out and 
to be placed in the same position as if he had not 
defended, and an order therefor is apphed for by 
notice under the summons for directions. 

An affidavit in answer to interrogatories if exceeding 
ten folios must be printed. The party filing the 
affidavit must produce the office copy thereof upon 
every proceeding to which the same relates. 

It is not necessary to take an office copy of an 
affidavit of documents, and the copy delivered by the 
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party filing it may be used as against such party and 
should be in Court for use if required. 

K the person interrogated omits to answer or 
answers insufficiently, the party interrogating may 
and should apply, on notice under the summons for 
directions, for an order requiring him to answer or to 
answer further, as the case may be; and when the 
application is for a further answer the notice should, 
unless the affidavit is evidently evasive, specify the 
interrogatories or the parts thereof to which a further 
answer is required. And an order may be made 
requiring him to answer, or answer further, either by 
affidavit or by viva voce examination. 

If the party against whom discovery is sought 
claims to seal or cover up portions of documents, as 
he may by his affidavit swear to be privileged from 
production, he should ask for liberty to do so, being 
included in the order for production. 

If the affidavit of documents is informal or insuffi- 
cient, such as not containing a clear admission or 
denial of the possession of documents or such a 
description of them that the order can be enforced, 
an application can be made, on notice under the 
summons for directions, to consider the sufficiency of 
the affidavit; and if the affidavit is held to be informal 
or insufficient an order will be made expressing that 
opinion, and unless, as is usually done, the deponent 
is given further time to file a full and sufficient affidavit, 
an application for process as in default of an affidavit 
may be made. 

Where a further affidavit is filed the same course 
may be repeated till a sufficient affidavit is made; but 
where the Judge is of opinion that the deponent is 
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wilfully evading the order he may refuse him further 
time, and thereby leave him in peril of process of 
contempt for his disobedience. 

The affidavit of documents is conclusive against the 
party seeking the discovery unless it can be shewn 
either from the affidavit itself or from the documents 
therein referred to, or from an admission of the 
party making discovery, in his pleading or elsewhere, 
that other material and relevant documents exist in his 
possession or power. 

The party from whom discovery is sought cannot 
be cross-examined on his affidavit, but the Judge may 
allow him to be interrogated as to some specific 
document or documents. 

The usual course adopted is (whether an affidavit of 
documents has or has not already been ordered) to apply 
by notice, under the summons for directions, supported 
by affidavit, that in the belief of the deponent the 
party against whom the application is made has or has 
at some time had in his possession or power the docu- 
ments specified in the notice and that they relate to 
the matters in question or some of them, that the 
respondent may be ordered to state by affidavit whether 
he has or has had in his possession or power one or 
more of the documents specified. 

It is often necessary to appoint a receiver with or 
without powers of management. 

There is no limit to the power to appoint a receiver 
under section 25 (8) of the Judicature Act, 1873, 
except that it is only to be exercised when it appears 
" just or convenient." 

The appKcation is usually made by motion which, 
under very special circumstances, may be ex parte and 
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before service of the writ, but the appointment may 
be in certain special cases, and by consent, made 
in chambers, and in an action begun by originating 
summons it has been decided that a receiver may be 
appointed, either in Court or in chambers, immediately 
after service of the summons. 

If the person to act as receiver is named in the 
order, he is either appointed subject to his giving 
security or ordered to give security by a given date 
vfith liberty to act at once, on an undertaking by the 
applicant to be answerable for what he shall receive or 
become liable to pay; the order directing that if the 
security is not given within the time limited, or such 
further time as the Court or Judge may allow, the 
appointment as receiver (and manager) shall on the 
expiration of such time, forthwith determine. 

A summons is then issued to proceed on the order 
(a copy of which is left in chambers) or to settle the 
security and fix the times when the accounts are to be 
brought into chambers, which is done upon a note 
supplied by the Registrar to the Master. 

On the return of the summons the applicant brings 
in evidence shewing the nature and value of the pro- 
perty over which the receivership is to extend, and 
if, instead of appointing a receiver by name, the order 
refers to chambers to appoint a fit and proper person, 
an affidavit of the fitness of the person proposed, when 
the respondent can file evidence in answer. In the 
latter case, when the evidence is complete, the Master 
appoints the receiver, and in either case fixes the 
amount of the security he is to give and the time when 
he is to bring his accounts into chambers. 

If the security does not exceed £500, it may be 
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given by an undertaking signed by the receiver and his 
sureties (or surety), or in the case of a guarantee society 
or company sealed with its seal or otherwise duly 
executed. K the security is above £500 but less than 
£2,000, the bond of the receiver and a guarantee 
society or company is accepted (without the receiver's 
recognizance) or the receiver's recognizance with two 
personal sureties. 

If the amount of the security exceeds £2,000 the 
security may be given by the recognizance of the 
receiver and two personal sureties, or by the recog- 
nizance of the receiver and the bond of the receiver 
and a guarantee society or company. As a general 
rule the same society or company is not accepted for 
more than £25,000. 

If a guarantee company, having its registered office 
in Scotland, submits by its bond to the jurisdiction of 
the English Courts, and signs an address for service of 
processes, notices, &c. within the jurisdiction, the 
security of such company may be accepted in the same 
way as that of an English company. As a foreign 
company may, in a proper case, be accepted as security 
for costs, it would seem it may be security for a 
receiver. 

Each of the personal sureties is responsible for the 
full amount of the security fixed, and must make an 
affidavit that he is worth such amount, after payment 
of all his just debts and liabilities. The secretary of 
the guarantee society or company makes an affidavit 
shewing that it is empowered to guarantee, its assets 
and liabilities, that all proper claims and demands have 
been duly satisfied, and as to the mode of execution 
of the bond, except in the case of an undertaking which 
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is accepted without any such affidavit from a society or 
company whose bond is usually taken. 

The recognizance and bond are given to the two 
senior Masters of the Judge to whom the cause or 
matter is assigned and are settled by the Master's 
principal clerk, and engrossed on paper. The 
recognizance is taken before some person authorised 
to administer oaths and the bond is executed in the 
same way as a deed. The undertaking is not settled in 
chambers, but is written on paper in the form No. 21a 
of Appendix L. to the Rules of the Supreme Court. 

The recognizance is not chargeable with any stamp 
duty, which on the bond (as the amount recoverable 
will exceed £300) is 10s. and on the undertaking if 
under hand is 6d., or if under seal is 10s. 

The recognizance, bond, or undertaking must be 
filed in the Central Office. 

Whereupon, where no order has been drawn up, the 
Master sends a note to the Registrar that the receiver 
has given security, specifying the mode thereof, and 
of the periods fixed for the passing of the receiver's 
accounts and payment into Court of the balance due 
thereon, and the Registrar enters in the order the 
evidence of the security having been given, and 
completes the order. 

Where an order has been drawn up appointing the 
receiver by name, the Master will then make a 
certificate of the security if given by recognizance or 
bond, or both, and of the peifllods fixed for the passing 
of the receiver's accounts and payment into Court of 
the balances due thereon, but if the security is given 
by an undertaking no formal certificate is drawn, but 
a note of the fact that security has been completed 
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and of the times fixed for the passing of the receiver's 
accounts is indorsed on or written in the margin of the 
duplicate order (if required), stamped 2s. Qd., and 
signed by the Master. 

Where the order drawn up directs the appointment 
of a fit and proper person, a further order is drawn 
up by the Registrar or Master appointing the person 
selected by the Master and fixing the times for the 
passing of his accounts and the payment into Court of 
the balances due thereon. 

Where a receiver is appointed until judgment or 
further order, and at the hearing he is continued, he 
must give further security, unless the security originally 
given was made applicable to any continuance of the 
appointment. 

As a rule, where a receiver is appointed with a 
salary he is bound to pay whatever expenses are reason- 
ably incurred by him in finding security; a receiver 
appointed without remuneration who has to find 
security is properly allowed, out of the assets, the 
amount of premium paid by him to a guarantee society 
or company. 

A receiver will not be discharged merely on the 
application of the party at whose instance he was 
appointed. 

He is usually discharged by the order on further 
consideration; but his discharge can be obtained, before 
or after, on summons. 

The order should provide for the discharge of the 
receiver and fix a time within which he should leave 
at chambers his final account and lodge in Court or 
pay to the party entitled the balance (if any) which 
might be certified to be due from him thereon, and 

3 
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thereupon or upon its being certified that there is nothing 
due from him the security given by him and his sureties 
should be vacated. 

Where the defendant has appeared and has made 
default of defence, notice of motion may be served 
and action set down on motion for judgment without 
further order for directions. 

Two plain copies of the writ and of the statement 
of claim and of the notice of motion must be left on 
setting down. 

Where a defence and counterclaim is delivered and 
the plaintiff makes default in delivering a reply, the 
defendant may apply in chambers for an order to 
dismiss the action, without prejudice to his right to 
move for judgment on his counterclaim. 

It would seem that a counterclaiming defendant 
cannot move for judgment in default of defence to his 
counterclaim while the plaintiff's action is pending. 
He must apply to dismiss the action for want of 
prosecution either prior to or as part of his notice of 
motion for judgment on his counterclaim. 

Two copies of the counterclaim, together with the 
Other necessary papers before mentioned (pp. 20, 21), 
must be left at the Registrar's office on setting down 
the motion. 

The motion can be marked short, at least one clear 
day before the same can be put in the paper to be so 
heard, on production of a certificate by counsel that 
the motion is fit and proper to be so heard. If intended 
to mark it short it is advisable the notice of motion 
should so state. 

The plaintiff may give notice of trial with reply 
where ordered (though it does not close the pleadings) 
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or at any time after the issues of fact are ready for 
trial. If no reply is ordered the plaintifE may give 
ten days' notice of trial on the expiration of four days 
after the delivery of the defence or the last of the 
defences. 

The notice should state whether it is for trial of the 
cause or matter or of issues therein and the place and 
day for which it is to be entered, and if longer than 
ten days the excess must be reasonable otherwise it 
may be set aside with costs. 

The notice cannot be countermanded, except by 
consent or leave, and is void if not entered within six 
days after the notice. 

If the plaintiff does not give notice of trial within 
six weeks after the time when he first becomes entitled 
to do so, or within such extended time as may be 
allowed, the defendant may give notice of trial or may 
apply, by notice under the summons for directions, to 
dismiss the action for want of prosecution. 

When the action is to be tried without pleadings the 
plaintiff must within ten days after appearance serve 
twenty-one days' notice of trial without pleadings. 

The trial is entered at the Chancery Registrar's 
Office (Room 136) upon a proecipe impressed with a 
£2 fee stamp. A copy of the notice of trial must be 
left with a copy of the writ and two copies of the 
pleadings, or if there are no pleadings a second copy 
of the writ. 

Where there are several defendants some of whom 
appear and deliver defence and some are in default of 
appearance and defence, and the plaintiff proceeds to 
trial against some and on motion for judgment against 
others, he should enter the trial as above, and the 
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motion for judgment as before pointed out, to come 
on for hearing at the same time. 

The one hearing fee of £2 covers all the entries. 

In the absence of agreement to take evidence by 
affidavit; order to prove particular facts by affidavit; 
order for examination by interrogatories or before a 
commissioner or examiner, the witnesses at the trial 
will be examined viva voce and in open Court. 

Written notice to admit facts may be given by any 
party not later than nine days before the day for which 
notice of trial has been given. The costs of proving 
such facts will be borne by the party neglecting or 
refusing to admit within six days after service of the 
notice, unless the Court or a Judge certify that the 
refusal was reasonable. 

By agreement between the solicitors of all parties 
the evidence at the trial may be taken by affidavit, but 
the agreement or consent to do so must be a formal 
consent in writing, and not one to be gathered 
merely from correspondence between the parties. K 
unreasonably withheld, the party unreasonably and 
perversely refusing to give such consent may be ordered 
to pay the extra costs incurred by such refusal. 

The consent may be given by the guardian ad litem 
of an infant defendant or a person of unsound mind 
without the leave of the Court. 

Unless the agreement states that the evidence is 
to he upon affidavits alone, the affidavits may be 
supplemented by viva voce evidence in Court. 

If affidavits cannot be procured the Court may 
discharge the agreement and direct the evidence to be 
taken viva voce, and if the affidavits are unsatisfactory 
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the Court may order the witnesses to be examined vivd 
voce at the trial. 

Within fourteen days after the agreement, unless 
otherwise provided, the plaintiff must file his affidavits 
and deliver to the defendant or his solicitor a list 
thereof, and the defendant within fourteen days after 
delivery of such hst must file his affidavits and dehver 
to the plaintiff or his solicitor a list thereof, and within 
seven days thereafter the plaintiff must file his affidavits 
in reply, which mi^st be confined to matters strictly in 
reply (otherwise the Court may not regard them), and 
deliver to the defendant or his solicitor a -list thereof. 

Any party desiring to cross-examine a deponent who 
has made an affidavit filed by the opposite party may 
serve upon such party before the expiration of fourteen 
days after the time allowed for filing affidavits in reply 
a notice requiring the production of the deponent for 
cross-examination, and unless the deponent is produced 
accordingly his affidavit cannot be used as evidence, 
unless by special leave of the Court. 

The evidence must be printed and the notice of trial 
be given at the same time, after the close of the 
evidence, as in other cases after the close of the 
pleadings. 

If after notice of trial, with witnesses, has been 
given the parties agree that the evidence should be 
taken by affidavit, they should consent to the notice of 
trial being countermanded, and after the close of the 
evidence a fresh notice of trial should be served. K 
the action has been entered for trial it should be 
withdrawn, when the entry fee paid may be allowed on 
the fresh entry for trial, or an order obtained, on notice 
under the summons for directions, that the evidence be 
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taken by affidavit, and that the trial of the action be 
deferred until after the close of the evidence, which 
will avoid the necessity of a withdrawal and fresh entry 
of the action. 

Within three days after judgment is pronounced 
by the Court the party entitled to the carriage of the 
judgment must leave with the Registrar who was in 
Court, his counsel's brief and other requisite documents 
to enable the Registrar to draw up the judgment, which 
must be drawn up and entered within fourteen days 
from the date thereof. 

In drawing up the judgment the Registrar may, by 
consent, permit such alterations to be made in it as 
he believes the Court would sanction, and these are 
binding on the parties; or he may require the matter 
to be mentioned to the Court. But if after the 
Registrar has settled the minutes, there is any difficulty 
or dispute, an application should be made to the 
Court, before the judgment is passed and entered, 
by motion to vary the minutes, stating the matters 
objected to. The party moving should inform the 
Registrar of the application so that he may forward a 
copy of his note to the Judge. 

When the judgment requires for its working-out 
proceedings in chambers the party prosecuting same 
must certify and leave at the Judge's chambers a copy 
of the judgment and a note stating the names of the 
solicitors and the parties for whom they act within ten 
days after the judgment shall have been passed and 
entered, and issue a summons to proceed with the 
accounts or inquiries directed, which must be served 
upon all parties to the action, the service on those who 
have not appeared being effected by filing copies for 
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them at the Central Office. It is not necessary to serve 
a summons upon a person who has been served with 
notice of the judgment and has not obtained leave to 
attend the proceedings by entering an appearance. 

Upon the return of the summons the Master, if 
satisfied that all necessary parties have been served 
with notice of the judgment, will give directions as 
to the manner in which the accounts and inquiries 
are to be prosecuted, the parties who are to attend, 
and the time within which each proceeding is to be 
taken. 

Directions will also be given, when appropriate, 
for the classification of the parties to attend the 
proceedings at chambers and the appointment of 
solicitors to represent the respective classes. 

If all necessary parties are not parties to the action 
or have not been served with notice of the judgment, 
directions may be given for advertisement for creditors 
and leaving the accounts in chambers, but no other 
proceeding is to be taken except for the purpose of 
ascertaining the parties to be served until all necessary 
parties shall have been served or service dispensed 
with, and until directions shall have been given as to 
the parties who are to attend on the proceedings. 

Where any persons have been served with notice 
of the judgment a copy of every certificate of the 
Central Office of the entry of a memorandum of such 
service, and of every appearance entered by a person 
served with such notice to attend the proceedings 
certified by the solicitor, must be left in chambers. 

Generally speaking, all persons beneficially 
interested, either in the estate or in the fund in 
question, are entitled to attend on those proceedings 
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which may affect their interests, or increase or diminish 
their proportion of the fund. 

In administration actions no party, other than the 
executor or administrator, is entitled to appear on the 
claim of any person not a party to the action against 
the estate of the deceased. 

To entitle a person' interested in an administration 
action to the costs of attending the proceedings, he 
must attend by special leave of the Judge. 

If, in the prosecution of the judgment, it becomes 
expedient an order will be made on summons, and may 
be made after the filing of the Master's certificate, that 
further accounts be taken or further inquiries made, 
but they must be such only as are auxiliary to the final 
working out of the judgment, and not at variance with 
its principle. 

When the directions of the judgment have been 
observed, and the information requisite to answer the 
accounts and inquiries directed obtained, the result of 
the proceedings is stated by the Master in the shape 
of a certificate. 

In a partition action an order dispensing with 
service of notice of the judgment on absent persons 
interested should be made by the Judge in person, and 
should provide for the issue of advertisements pursuant 
to the Partition Act, 1876, section 3, there being no 
jurisdiction to dispense with such advertisements. 

After a sale an order must be obtained fixing a 
time at the expiration of which the proceeds of sale 
will be distributed and notice thereof advertised. 

The draft certificate is sent to the conveyancing 
counsel, when he advises on title and settles the 
conditions of sale. 
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Any party may, before the proceedings before the 
Master have been concluded, take the opinion of the 
Judge upon any matter arising in the course of the 
proceedings, without any fresh summons for the 
purpose. 

This is seldom done. Occasionally, however, a 
question of principle may require to be dealt with to 
enable the Master to settle his certificate. 

The general practice is for the party dissatisfied to 
wait until the certificate is filed and then apply to 
vary it. 

The certificate after filing is binding on all the 
parties to the proceedings unless discharged or varied 
upon application by any party to the action, claimant or 
creditor, or purchaser at a sale under the judgment, 
by summons to be issued before the expiration of eight 
clear days after the filing, except in the case of 
certificates to be acted on by the Paymaster-General, 
without further order, or on passing receiver's 
accounts, when the time is two clear days. 

The summons is adjourned into Court, and if the 
further consideration is to be heard there to come on 
with it. 

Where the order to be made is for the distribution 
of the estate of an insolvent or an intestate, or 
for the distribution of a fund among creditors or 
debenture holders, the application for the further 
consideration of an action or matter is to be by summons 
at chambers; where, however, the circumstances are 
special, or the distribution of an insolvent estate gives 
rise to questions of difficulty, a plaintiff will not be 
disallowed his costs of a hearing on further con- 
sideration in Court. 
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In other cases, and except where the judgment 
or order expressly reserves the hearing in chambers, 
the hearing on further consideration takes place in 
Court. 

The plaintiff or party having the conduct of the 
action should, after the expiration of eight days and 
within fourteen days from the filing of the Master's 
certificate, leave at the Eegistrar's office (Eoom 136) 
a request that the action be set down for further 
consideration, impressed with a fee stamp of £2 where 
no such fee was paid on the original hearing. 

After the fourteen days it will be set down by the 
Eegistrar upon a like request of the plaintiff or any 
other party to the action. 

The action may be marked for hearing on further 
consideration as a short cause upon production of 
counsel's certificate that it is fit to be so heard, without 
the consent of the solicitors for any of the defendants, 
but it will not be so marked until after ten days from 
the setting down unless by consent of all parties. 
Notice thereof should be given to the other parties. 

Notice of the setting down must be given at least 
six days before the day for which the same may be 
marked for further consideration to all the other parties 
to the action, but it is not necessary to do so in the 
case of parties who, having been served with notice of 
the judgment, have not appeared. 

If there has been a sale, and the purchase money in 
Court is to be distributed, the purchaser must, unless 
he has consented to the application of his purchase 
money, be served with notice that the action is coming 
on for further consideration and that his purchase 
money will be dealt with, but he will not be allowed 
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his costs of appearance if he has obtained his 
conveyance. 

So also, if any person has obtained a stop order, he 
must be served with a similar notice. 

The papers for the Judge should be left with his 
clerk one clear day before the further consideration 
is ready to come into the paper. 

The order is drawn up and acted upon in the manner 
pointed out in reference to the judgment. 

The time for appealing against an order made on 
further consideration, and on the hearing of a summons 
to vary the certificate on which such order is made, 
is the same as the time for appealing against the order 
on further consideration, which, being a final order, is 
within six weeks. 

When the further consideration is in cham^bers it 
may, after the expiration of eight days and within 
fourteen days from the filing of the Master's certificate, 
be brought on by summtons to be taken out by the 
party having conduct of the action, and after the 
expiration of such fourteen days to be taken out by 
any other party, asking that the matter, the further 
consideration whereof was adjourned by the judgment 
or order, may be further considered. 

Two clear days' return of the summons is sufficient 
where the proceedings have been commenced by writ, 
but six clear days' return is required where the matter 
originated in chambers. 
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(B)— OEIGINATING SUMMONS. 

The mode of procedure by originating summons was 
introduced by section 45 of the Chancery Procedure 
Act, 1852 (15 & 16 Vict. c. 86), and applied to the 
simple case of an order for the administration of the 
personal estate of a dead person. 

Its scope was greatly enlarged by Order 54a and 
rules 3, 4, and 5a of Order 55 of the Eules of the 
Supreme Court, and is defined by Order 71, rule 1a, as 
" every summons other than a summons in a pending 
cause or matter." 

The main difference between a writ of summons and 
an originating summons is that in the one case the 
proceedings are in Court, and there are or may be 
pleadings, whereas in the other case the proceedings 
are in chambers, and there are no pleadings. 

When the Judge makes an order in chambers, and 
does not give a certificate that he does not require 
further argument in Court, which it is not usual to do, 
any party dissatisfied must move the Judge in Court 
within fourteen days to discharge the order. 

And the order made on the summons is appealable 
to the Court of Appeal, if final, within six weeks, and, 
if interlocutory, within fourteen days. 

The practice as to parties to, service of, and issuing 
concurrent writ of summons applies to an originating 
summons. 

The Rules of Court prescribe four different forms 
of originating summons. 

(1) A general form as now issued under Order 54a 
and Order 55, rules 3, 4, and 5a, or in any other case 
where there is a plaintiff and a defendant. 
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(2) A summons not between parties, where there is 
an appUcant and a respondent, but no plaintifE or 
defendant as in an application for the appointment of 
a trustee. 

(3) A summons in respect of the matters specified 
in Order 54, rule 4f, where no appearance is required 
as under the SoKcitors Act, 1843. 

(4) An ex parte summons, where there is no one to 
be served, as on application by an infant absolutely 
entitled under the Settled Land Acts for the appoint- 
ment of trustees of the settlement or (in some cases) 
an appUcation for maintenance of an infant. 

It is not proper to proceed by originating summons : 

where disputed questions of fact are involved ; 

in heavy matters of a complicated nature ; 

whenever wilful default or breach of trust is 
charged against an executor or trustee, unless the 
defendant consents to the jurisdiction on originating 
summons, but a trustee investing on an improper 
security may be charged in respect of such investment 
on the common account directed by an order obtained 
on originating summons; or 

when claims adverse to the estate are in question 
unless the parties consent to the procedure, but where 
the adverse claimant is the executor, and therefore the 
accounting party, his claim is sometimes disposed of in 
that way. 

Questions affecting future rights will not be decided 
where the parties interested are not ascertained or 
unless the circumstances are exceptional. 

The summons ought to ask specific and not general 
questions, and a question not asked by the summons 
will not be answered at the instance of the respondent. 
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The following are the principal cases in which an 
originating summons is resorted to : 

(1) Under Order 54a for determination of any 
question of construction arising under any deed, will, 
or other written instrument. 

The object of the order is to determine questions of 
construction upon the instrument itself without 
affidavits, and where the decision of such questions 
will settle the litigation between the parties. 

(2) Under Order 55, rule 3, where there is any 
question arising in the administration of an estate or 
trust to be determined. 

The rule extends only to matters which before the 
rule would have been determined in an administration 
action, and a question affecting a person claiming 
adversely to the will of a deceased person or adversely 
to the deed of which construction is sought cannot be 
determined thereunder. 

It is desirable that the summons should be taken 
out by the executors, administrators, or trustees, as 
they are then in a position to raise every question that 
may arise, but it may be taken out by any beneficiary, 
heir-at-law, next-of-kin, creditor, or any person 
claiming under them by assignment or otherwise. 

Where the estate is still in course of being wound 
up the summons is intituled ' ' In the matter of the 
estate." Where, however, the estate has been wound 
up to the extent that the duties of the executor have 
come to an end, the summons will be intituled " In the 
matter of the trusts of the will." 

Where the summons is taken out by an executor, 
administrator, or trustee, the defendants must be the 
persons (or one of them) whose rights or interests are 
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sought to be affected; and where the summons is 
taken out by any person other than the executors, 
administrators, or trustees they must be made 
defendants. 

(3) Under Order 55, rule 4, for administration of 
the estate of a deceased person or the administration 
of a trust : 

The summons may be taken out by any of the 
persons specified in rule 3. 

If taken out by the legal personal representative for 
the administration of the estate, the defendants must be 
the residuary legatees, heir-at-law, or next-of-kin (or 
some of them), as the case may be, and if the summons 
be by the trustees for the administration of the trust, 
the defendants must be the beneficiaries or some of 
them. 

If other than the usual inquiries are desired they 
should be specifically asked for. 

The order can only be made by the Judge in 
person. 

Nothing short of an order for general administration 
of the estate will prevent a creditor of the estate from 
suing the personal representative or the personal repre- 
sentative from paying a debt due from the estate. 

In the administration of the real and personal estate, 
the costs occasioned by the administration of the real 
estate, or so far as they have been increased thereby, 
are thrown upon the real estate. 

In the absence of misconduct, the plaintiff creditor is 
entitled to his costs of the order for administration and 
of taking the accounts, even though his debt is small. 

Generally, it may be said that when the proper 
parties are before the Court on an originating summons, 
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it has full jurisdiction over the costs although no estate 
or fund is sought to be administered. 

In the case of an originating summons for the 
determination of questions (under rule 3), or for the 
administration of personal or real estate, or a trust 
(under rule 4) being assigned to the wrong Judge, it 
is the duty of the executors, administrators, or trustees 
to apply for the transfer thereof to the Judge to whom 
the same should have been assigned. This is done by 
the Master indorsing his fiat upon the summons. 

(4) Under Order 65, rule 5a, for foreclosure or 

redemption the plaintiff and the defendant to the 

summons will be the same as if the action had been 

commenced by writ. 

Since the It is not uecessary to obtain leave under the Courts 

1916, ^^' (Emergency Powers) Act, 1914, to commence fore- 

"otoituSte closure proceedings. The order for foreclosure nisi, 

e^ngs however, provides that so long as such Act is in 

foreclosure Operation the order shall not be made absolute except 

or sale in ■*■ ^ 

&rtl"°^ by the Judge in chambers upon notice to the defendant, 
SwSr"'' thereby giving him the benefit intended by the Act. 
1916, ■ Foreclosure of a mortgage of personal estate is not 

an action founded on a breach of contract within the 
meaning of Order 11, rule 1 (e), accordingly leave will 
not be given to serve the writ or summons out of the 
jurisdiction. 

As a personal judgment for payment cannot be 
obtained on originating summons, if required, a writ 
must be issued combining the claims for payment and 
foreclosure or the mortgagee may proceed by summons 
for foreclosure and by writ specially indorsed so as to 
get judgment under Order 14 upon the mortgagor's 
covenant for payment. 
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Questions of priority will not, but questions of 
consolidation will, be decided on a summons. 

Though not usual, an order for foreclosure may be 
made on summons at the instance of a debenture holder, 
but any debenture holder of the same class as the 
plaintiff must be a party. 

All debenture holders should be parties to a fore- 
closure action by a company's legal mortgagee even 
though their security constitutes only a floating 
charge. 

The order nisi, where possession is claimed, should 
contain a direction that in default of the defendant 
redeeming he should forthwith deliver up possession 
of the property (describing it sufficiently to enable a 
writ of possession to be issued). 

Where- recovery of possession alone is sought 
process should be by writ of summons for recovery of 
land ; but in a proper case (although not as a matter of 
course) an order for delivery of possession of the 
mortgaged premises by the mortgagor to the mortgagee 
has been made, apart from any proceedings for sale. 

Sale and not foreclosure is the proper remedy of a 
pledgee of personal chattels or of a vendor in respect of 
his lien for xmpaid purchase money, or of a purchaser 
in respect of his lien for his deposit and costs or 
prematurely paid purchase money, or of a person 
having a charge simply without an agreement for a 
mortgage. 

It is no objection that the land comprised in the 
mortgage is out of the jurisdiction. 

Upon the return of the summons to proceed on the 
order for foreclosure or redemption, evidence is given 
by affidavit of the amount due to the mortgagee and 

4 
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his costs of action, and as mortgagee are taxed by the 
Taxing Master. 

Thereupon the Master makes his certificate 
appointing a time, usually six months from the date 
thereof, at Eoom 138, Royal Courts of Justice, when 
and where the person entitled to redeem is to pay to 
the mortgagee the amount found due. 

The mortgagee must attend personally or by his 
attorney (duly authorised by power of attorney) at the 
time and place appointed. 

If the person entitled to redeem makes default in 
payment, an order making the foreclosure absolute is 
obtained on summons which, during the operation of 
the Courts (Emergency Powers) Act, must be person- 
ally served upon the defendant if he has not appeared 
by solicitor, and must be supported by an affidavit of 
the mortgagee of non-payment, and if he did not attend, 
of his attorney, of due attendance at the appointed 
place and time and of non-payment. 

If the person entitled to redeem the plaintiff in the 
redemption action makes default in payment, a final 
order must be obtained dismissing the action, which, 
except in the case of an equitable mortgagee by deposit, 
has the effect of a final order for foreclosure. 

This order can be obtained on summons supported 
by an affidavit of attendance at the appointed place 
and of non-payment by the plaintiff of the amount 
certified. 

An order for sale, instead of foreclosure, may be 
made under section 25 of the Conveyancing Act, 1881, 
in a foreclosure or redemption action at any time before 
the action is concluded by an order absolute, and the 
sale may be ordered out of Court, if the Judge is satisfied 
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by evidence that all persons interested are before the 
Court or bound by the order. 

(5) Under Order 56, rule 9a, to sell a debtor's 
interest in land delivered in execution under the 
Judgments Act, 1864 (27 & 28 Vict. c. 112). 

The application should be made by summons and 
not petition, and the judgment debtor must be the 
respondent. 

The appointment of a receiver is delivery in execu- 
tion within the meaning of section 1 of the Act, and 
may be resorted to where the interest of the debtor is 
not extendable under an elegit and should be applied 
for in the action in which the judgment was recovered, 
as there is no power to appoint a receiver in proceedings 
under the Act. 

(6) Under Order 55, rule 9c, under the Finance Act, 
1894, for the determination of a dispute as to the 
proportion of estate duty to be borne by any property 
or person. 

The summons must be intituled in the matter of 
the estate of the person upon whose decease the estate 
duty has been paid or claimed, and in the matter of 
the Finance Act, 1894, and in other respects conform 
to Order 54, rule 4c. 

(7) Under Order 55, rule 13a, for the appointment 
of new trustees or a vesting order. 

The application should be made by originating 
summons except where it is made in proceedings already 
pending, when an ordinary summons will suffice. 

The summons will be intituled in the matter of the 
trusts of the will or the trust deed, and the Trustee 
Act, 1893, except where the appointment of trustee 
and vesting or vesting alone is rendered necessary 
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solely by the lunacy of a trustee (not being an infant or 
out of the jurisdiction), reference to the Lunacy Acts, 
1890 to 1911, only need be made in the title and not 
to the Trustee Act; the Lunacy Act, 1911, having 
transferred to the High Court the powers of the Judge 
in Lunacy, under sections 135 to 143 of the Lunacy 
Act, 1890, to make such vesting and other orders as 
are in those sections mentioned, except so far as 
they relate to lunatic mortgagees not being also 
trustees. 

The summons must state, if a vesting order or the 
appointment of a person to convey is asked, the sections 
of the Act undei* which it is proposed the order shall 
be made. 

A vesting order cannot be obtained on originating 
summons except (1) consequential on the appointment 
of a new trustee, whether appointed by the Court or 
out of Court, and (2) consequential on an order for 
sale, conveyance, or transfer of land or stock or for 
recovery of any chose in action. 

The application may be made by any person bene- 
ficially interested or by a properly appointed trustee. 

If not applicants, the respondents should be such 
of the beneficiaries as are necessary to place before 
the Judge all contentions as to the persons to be 
appointed or otherwise, any existing or retiring trustee, 
or the legal personal representative of the last surviving 
trustee, as he may have a claim for costs, but service 
may be dispensed with on him. 

Where there have been sub-settlements, the original 
beneficiaries and the trustees of the sub-settlements 
will suflSciently represent the parties beneficially 
interested. 
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Service has been dispensed with on a trustee of 
unsound mind not so found, an absconding trustee, 
and a trustee permanently resident abroad. 

Upon the appUcation evidence must be adduced of 
the facts upon which the application is founded. 
Wherever the order divests an estate vested in any 
person there must be strict evidence, and wherever it 
vests an estate in any person absolutely, the title of such 
person must be proved by strict evidence ; but wherever 
an estate is vested in trustees the title of the bene- 
ficiaries need not be strictly proved, and an affidavit 
of some person acquainted with the facts shewing who 
they are and how their title arises is sufficient. 

The death or other disability of the trustees must 
be proved by strict evidence. 

The fitness of the proposed trustees must be proved 
by affidavit, which must not be made by the solicitor of 
any of the parties, and should shew something as to 
the pecuniary means of the proposed trustees. 

The proposed trustees must sign a consent to act 
which is sufficiently verified by the signature of their 
solicitor, but they should not appear on the applicationr, 
the order on which must be made by the Judge in 
person. 

Where trustees have lodged funds in Court under 
the Act exceeding £1,000 and they have not been dealt 
with since payment into Court, an application to deal 
therewith must be made by petition, unless the lodgment 
was made without an affidavit in pursuance of the 
proviso to rule 4 of Order 54b, in which case, or 
where the funds are under £1,000, the application is 
made by originating summons, not between parties, and 
intituled in the same manner as the ledger credit. 
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(8) The Judicial Trustees Act, 1896. 
The Act has fallen almost into disuse. 

The application to appoint a judicial trustee, i£ not 
made by ordinary summons in a pending cause or 
matter, is made by originating summons, intituled in 
the matter of the trusts of the will or other trust and 
of the Act, the applicant being a beneficiary or trustee, 
and the respondent the trustee, or one or more 
beneficiaries as under the Trustee Act, 1893, or vice 
versa. 

Where the application is made by a person intending 
to create a trust the summons, subject to any direction 
by the Judge, need not be served on any person. 

The applicant must, when he takes out the summons, 
supply for the use of the Court a statement signed by 
him, and verified by his affidavit, containing the 
particulars required by rule 4 of the Judicial Trustee 
Eules, 1897. 

(9) The Public Trustee Act, 1906. 

As prohibiting the appointment under the 
5th section of the Public Trustee as a trustee is in 
the nature of an injunction, the application should be 
made by originating motion, but it has been made by 
originating summons, without objection. 

An application by the legal personal representative 
of a testator or intestate under section 6 (2) of the 
Act for liberty to transfer the outstanding estate of 
the deceased to the Public Trustee or jointly with the 
applicant, and that all powers of the applicant as such 
representative may be given to the Public Trustee or 
jointly with him, is made by originating summons, 
intituled in the matter of the Trustee Act, 1893, and 
the PubHc Trustee Act, 1906, between the legal 
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personal representative as plaintiff and beneficiaries 
as defendants. 

When the Public Trustee has assumed, under 
section 3 of the Act, the administration of a small 
estate he cannot exercise the right of transferring any 
stock forming part of the estate without the leave of 
the Court. 

Such leave is obtained by the Public Trustee by 
ex parte summons, intituled in the matter of the estate 
of the deceased, tl^e Public Trustee Act, 1906, and the 
Trustee Act, 1893, which is issued in the chambers of 
Mr. Justice Sargant, whose opinion the Public Trustee 
may, under rule 15 of the Public Trustee Rules, 1912, 
take upon any question arising in the administration 
of an estate by submitting a statement of the facts. 

(10) Application for the maintenance of infants. 

When an infant is absolutely entitled to property, 
maintenance may be allowed out of both the income 
and capital of personal estate and the income of real 
estate, but the corpus thereof cannot be charged with 
maintenance. 

■ If the trustees are willing to allow maintenance, 
but wish the amount thereof and a scheme dealing 
therewith approved by the Judge, the summons will be 
by the infant in the form not between parties, and 
intituled " In the matter of the infant," the trustees 
being the respondents. 

Where the trustees refuse to allow any maintenance 
or the amount required, the summons, being to compel 
them, must be in the between parties form, and intituled 
" In the matter of the trust and of the infant." 

Where trustees hold property in trust for an infant, 
whether absolutely or contingently on his attaining 
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twenty-one or the occurrence of any event before his 
attaining twenty-one, they may under the provisions of 
section 43 of the Conveyancing Act, 1881, apply the 
income for the maintenance, education, or benefit of 
the infant. 

As the trustees have an absolute discretion in such 
a case, an application is seldom necessary. If neces- 
sary, the summons should be between parties and 
intituled in the matter of the trust and the infant. 

Where, being contingently entitled, the said 
43rd section does not apply, maintenance may be 
allowed out of the income of both the real and personal 
property and out of the capital of the personal property, 
provided a policy of insurance against the contingency. 
is taken out to protect any person who might be injured 
thereby. 

In such case the summons should be between 
parties, and intituled in the matter of the trust and 
the infant, and the persons who might be injured should 
be respondents as well as the trustees. 

It is not necessary to apply for the appointment of 
a guardian of the estate where there is a legal hand to 
receive the income. 

If the fund is in Court the yearly sum allowed will 
be less income tax unless directed to be paid free 
therefrom. 

(11) Application under the Infant Settlements Act, 
1855 (18 & 19 Vict. c. 43), for the settlement of any 
infant on marriage is, if there be a pending action or 
matter to which the infant, if a ward, is a party, made 
by ordinary summons in such action or matter, other- 
wise by originating summons, intituled in the matter 
of the infant and the Act, the infant being the plaintiff. 
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and the intended husband and the trustees of the 
property to be settled by the infant, the defendants. 

Evidence must be produced to shew the age of the 
infant, who, if male, must not be under twenty, or 
female, under seventeen years of age; the age, rank, 
and position in life and property of the person to whom 
the infant is to be married, and the fitness of the 
proposed trustees and their consent to act. 

The proposals for the settlement of the property of 
the infant and of the person to whom such infant is 
proposed to be married have to be submitted for the 
approval of the Judge. 

The Act does no more than remove the disability 
of infancy; it does not enable the Court to compel a 
settlement, nor does the application thereunder make 
the infant a ward of Court. Consequently it is not 
necessary, as it would be were the infant a ward of 
Court, to inquire into the propriety of the proposed 
marriage and sanction same, but merely to decide as 
to the propriety of the proposed settlement, for which 
purpose the proposals therefor are laid before one of 
the conveyancing counsel of the Court with directions 
to prepare a proper settlement. 

The settlement having been approved, the Master 
signs a memorandum of approval in the margin of the 
engrossment, and an order is drawn up giving the infant 
liberty upon or in contemplation of the marriage to 
execute the settlement so approved. 

(12) The Guardianship of Infants Act, 1886 (49 & 
50 Vict. c. 27), has been described " as essentially a 
mother's Act; it has greatly extended their rights; it 
has not much, if at all, diminished the rights of fathers, 
except as regards mothers." 
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The Act and the Eules thereunder enable apphpa- 
tions being made, under sections 2, 3, and 5 of ,the 
Act, where there is pending any action or other 
proceeding by reason whereof the infant is a ward of 
Court, by an ordinary summons, in such action or 
proceeding and in the matter of the infant, or where 
there is not pending any such action or other pro- 
ceeding by an originating summons, which should be 
intituled in the matter of the infant and of the Act. 

Under section 2, where no guardian has been 
appointed by the father, or if the guardian appointed 
by him is dead or refuses to act, a next friend of the 
infant may apply, making the mother the respondent, 
that a guardian or guardians be appointed to act jointly 
with her. 

Under section 3 (2), if, after the mother's death, 
the father is unfitted to be the sole guardian of his 
children, a next friend of the infant may apply, making 
the father the respondent, for the confirmation of the 
appointment of the person, provisionally made by the 
mother by deed or will, to act as guardian after her 
death jointly with the father, or for such other 
order in respect of the guardianship as the Court shall 
think fit. 

Under section 3 (3) any guardian, being unable to 
agree upon a question affecting the welfare of an infant, 
may apply, making the other guardian or guardians the 
respondent or respondents, for the direction of the 
Court regarding the matters in difference. 

Under section 5 either parent or guardian of any 
infant may apply (the mother without a next friend) 
regarding the custody of such infant and the right of 
access thereto, when regard is to be had to the welfare 
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of the infant and to the conduct and wishes of the 
parents. 

If the apphcant is a parent the respondent will be 
the other parent, or if dead the guardian, if any, other 
than the applicant. 

If the applicant is a guardian other than a parent 
the respondents will be the other guardian or guardians, 
if any, other than a surviving parent, and a surviving 
parent (if any). 

(13) The Infants' Property Act, 1830 (11 Geo. 4. 
and 1 Will. 4. c. 65), is still in force, but it is usually 
found more convenient to proceed under the Settled 
Estates Act, 1877, or the Settled Land Acts, 1882 to 
1890. 

(14) The Settled Estates Act, 1877, though not 
repealed, the jurisdiction and procedure under it have 
to a great extent fallen into disuse by reason that, 
except in the case of an infant being contingently 
entitled, its provisions have practically been superseded 
and because of the more comprehensive and convenient 
provisions of the Settled Land Acts. 

(15) The Settled Land Acts, 1882 to 1890. 
Applications thereunder are made by originating sum- 
mons, which may readily be framed from the forms 
scheduled to the Act of 1882', except that in the majority 
of cases the summons will take the form " not between 
parties " and not of an ex parte summons as provided 
in Form II. in the Schedule to the Act of 1882. 

The Settled Land Act Eules, 1882, provide that the 
persons to be served, in the first instance, are, in 
applications by the tenant for life for sale of the 
mansion house and the application of money paid for 
lease, the trustees; in applications for the appointment 
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of trustees for the purposes of the Acts, the trustees (if 
any) and the tenant for hfe, if not the applicant; and 
in appHcations for the directions of the Court respecting 
difEerences arising between the tenant for life and the 
trustees of the settlement, the tenant for life or the 
trustees, as the case may be. 

(16) Arbitration Act, 1889. 

Applications can be made thereunder by originating 
summons, intituled in the matter of the arbitration and 
the Act, to which no appearance is required to be 
entered for leave to revoke a submission or the appoint- 
ment of a sole arbitrator, to appoint an arbitrator or 
umpire, to enlarge the time for making an award and 
for leave to enforce an award. 

(17) Companies (Consolidation) Act, 1908. 
Rectification of register of members pursuant to 

section 32 is usually made by originating motion, 
though it can be made by originating summons, to 
which an appearance is not required. 

The application must be served on the company at 
its registered office. 

Inspection of register of members pursuant to 
section 30 of the Act is, whert the company is not in 
liquidation, obtained by originating summons, to which 
an appearance is not required to be entered. 

Rectification of register of mortgages pursuant to 
section 96 of the Act can be made either on motion or 
summons, if the latter the order is to be made by the 
Judge in person. 

The evidence in support must shew that the 
omission was accidental or due to inadvertence or some 
other sufficient cause; and that the company is stiU 
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carrying on business and that no liquidation is pending 
and there is no judgment remaining unsatisfied. 

Arrangements between companies and their 
creditors and members pursuant to section 120 of the 
Act. 

After the scheme of arrangement is prepared an 
application is made by ex ■parte originating summons 
by the company, or a member or a creditor, for leave 
to call the necessary meetings and for the appointment 
of a chairman whose duty it is to report the result of 
the meetings to the Judge. 

After which a petition will be presented to sanction 
the arrangement. 

(18) The Conveyancing Act, 1881 (44 & 45 Vict, 
c. 41), section 5, provides for the payment into Court 
and investment of a sum sufficient to answer any 
incumbrances on land sold by the Court or out of 
Court, and also a sum to answer the contingency 
of further costs and for the sale of the land free from 
the incumbrance. 

The application thereunder is made, in a pending 
action, by ordinary summons, otherwise by originating 
summons, which should be intituled in the matter of 
the contract for sale and the Act, and may Idc ex parte 
by the vendor or purchaser, and service of any notice, 
which is by section 69 of the Act required to be 
served on the purchaser or vendor, may be dispensed 
with. 

The order for payment into Court must be made by 
the Judge in person, and any loss through depreciation 
of the investment will not fall on the chargee. The 
order contains liberty to apply after the money has 
been paid into Court for a declaration that the land is 
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freed from the incumbrance. The subsequent order 
will direct the investment of the money and the pay- 
ment of the interest thereon, and declare the land 
freed from the incumbrance. 

I think the two orders could be combined in one 
by directing on the summons the money to be paid into 
Court on request, under Supreme Court Fund Eule 30, 
and adjourning the summons for production of the 
Paymaster-General's certificates of the lodgment and of 
the fund. 

(19) The Conveyancing Act, 1911 (1 & 2 Geo. 5. 
c. 37), section 7, empowers the Court, if it thinks fit, 
when it appears to be for the benefit of a married 
woman restrained from anticipation or from alienation 
in respect of any property or interest in property 
belonging to her, or she is by law unable to dispose of 
such property or her interest therein, including a rever- 
sionary interest arising under her marriage settlement, 
by order, with her consent, to bind her interest in such 
property. 

The application is made by the married woman by 
origii^ating summons, intituled in the matter of the 
trusts of the will or deed imposing the restraint and of 
the Conveyancing Act, 1911, the respondents being the 
trustees of the will. 

The affidavit in support of the application, stating 
the facts and the reasons why the order is for the 
benefit of the applicant, should be made or concurred 
in by her, so as to shew she fully understands the 
meaning and effect of the application in order to enable 
the Judge, if he thinks fit, to dispense with her separate 
examination. 
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(20) The Married Women's Property Acts. 

In the case of poHcies effected under section 10 of 
the Act of 1870 the insured has no power to appoint 
a trustee of the pohcy moneys which do not devolve 
as part of the insured's estate. Therefore when the 
policy moneys become payable it is necessary to apply 
to the Court for the appointment of a trustee who can 
give a receipt for the moneys. 

In the case of policies effected under the 
11th section of the Act of 1882 the insured has power 
to appoint a trustee, and in default of appointment his 
personal representative can give a receipt for the 
moneys; and it is therefore only necessary to apply to 
the Court when there is no personal representative to 
the insured and no trustee has been appointed, or the 
trustee if appointed is dead, and there is no one who 
can give a receipt for the moneys except a trustee 
appointed by the Court. 

If all persons interested agree the application may 
be made by them, by ex parte originating summons, 
otherwise those who do not agree will be made respon- 
dents to the originating summons, which will be 
intituled, if the policy was effected under the Act of 
1870, in the matter of the trusts of the policy and that 
Act; and intituled, if the policy was effected under the 
Act of 1882, in the matter of the trusts of the policy, 
that Act and the Trustee Act, 1893. 

Where the trustee when appointed has merely to 
receive the policy moneys and hand them to the 
applicant only one trustee may be appointed, but where 
the fund has to be retained on behalf of infants more 
than one trustee is required. 

The Married Women's Property Act, 1882, 
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section 17, enables either husband or wife to apply by 
originating summons for the determination of any 
question between them as to the title to or possession 
of property. 

(21) Lands Clauses Consolidation Acts. 

Money paid into Covu-t thereunder is cash under 
the control of the Court and may be invested in any 
of the securities sanctioned by the Court. 

Application for investment, whether interim or 
permanent, is made by originating summons, intituled 
in the same way as the money stands in the books of 
the Paymaster, by the tenant for life or party who would 
have been entitled to the rents and profits of the land, 
the respondents being the promoters. 

An affidavit of title is required, in accordance with 
Order 52, rule 18, which will only be dispensed with 
under very exceptional circumstances. 

When the investment is to be in land the summons 
need not be served on the remainderman; but where 
the money is to be spent in erecting buildings or other 
improvements the remainderman should be served, 
unless his consent is obtained. 

(22) The Mortmain and Charitable Uses Act, 1891. 
By section 5 land may be assured by will to or for 
the benefit of any charitable use, but, except where 
given upon trust to sell and to pay the proceeds to a 
charity, such land must, notwithstanding anything in 
the will contained to the contrary, be sold within one 
year from the testator's death or such extended time as 
may be determined by the High Court or a Judge 
thereof, or by the Charity Commissioners. 

If necessary to apply to the Court the application 
is made by originating summons, intituled in the matter 
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of the trusts of the deceased's will and the Act, between 
the executors and trustees of the will as plaintiffs and 
the Official Trustee of Charity Lands (and not the 
Charity Commissioners or the Attorney-General) as 
defendant. 

The summons may be taken out by the charitable 
devisee against the executors and trustees of the will, 
when it would be well (especially if the year has 
elapsed) to add the Official Trustee of Charity Lands as 
a defendant. 

The same proce'dure is followed when an application 
is made under section 8 of the Act, that the land devised 
to the charity, being required for actual occupation 
for the purpose of the charity, may be retained by 
the will trustees and held by them upon trust for the 
charity. 

(23) Parliamentary Deposits Acts. 
Applications for investment of deposit and for 

payment out where there has been no previous applica- 
tion with regard to the fund are made by originating 
summons. 

If payment or transfer is asked to persons appointed 
by the depositors the summons should be signed by 
them and their signatures attested, and where a public 
company applies the summons should be sealed with 
its common seal which does not require to be verified. 

(24) The Vendor and Purchaser Act, 1874. 
Section 9 of the Act enables a vendor or purchaser 

of real or leasehold estate or their respective repre- 
sentatives to apply in a summary way to a Judge of 
the Chancery Division, in chambers, in respect of any 
requisitions or objections or any claim for compensation 
or other question arising out of or connected with the 

5 
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contract, not being a question affecting the existence 
or validity o£ the contract. 

The application is made by originating sunamons, 
intituled in the matter of the contract and the Act, the 
applicant being one of the contractors and the 
respondent the other. 

The summons is usually adjourned into Court unless 
either party objects, when it will be heard by the Judge 
in chambers. 

Where a vendor's title depends upon a question of 
construction involving real difficulty, the proper mode 
of getting that question determined is by originating 
summons under rule 3 of Order 55 and not under this 
Act, the procedure thereunder being only intended for 
the decision of isolated points arising out of or 
connected with the contract. 

(25) The Trading with the Enemy Amendment Act, 
1914. 

Under section 4 thereof any person appearing to be 
a creditor of an enemy or entitled to recover damages 
against an enemy or to be interested in any property 
belonging to or held or managed for or on behalf of 
an enemy may apply by originating summons in the 
form scheduled to the Trading with the Enemy (Vesting 
and Application of Property) Rules, 1915, adding 
thereto general words to include any other than the 
specified property for an order vesting, in the Public 
Trustee as custodian under the Act, any such property 
(if the Judge (who is Mr. Justice Younger) is satisfied 
that such vesting is expedient for the purposes of the 
Act) and confer on the custodian such powers of selling, 
managing, and otherwise dealing with the property as 
may seem proper. 
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No appearance is required to be entered to the 
summons, and the above-mentioned rules regulate the 
practice. 

(26) The Courts (Emergency Powers) Act, 1914. 

Until the war is ended consideration must be given 
to this Act and the rules made thereunder for its 
working out. 
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(C>-OEIGINATING NOTICE OF MOTION. 

(1) National Insurance Act, 1911. 

If any question arises as to whether any employ- 
ment or class of employment is or will be employment 
within the meaning of Part I. of the Act, the Insurance 
Commissioners may submit the same for the decision 
of the High Court, which is obtained by originating 
notice of motion served on the persons between whom 
and the Commissioners the question has arisen. 

Where a statute provides for an application to the 
Court without specifying the form in which it is to 
be made such application may usually be made by 
originating motion. 

The notice of motion must be intituled in the matter 
of the Act under which application is to be made and 
of the trust, property, or person, &c. to which it 
relates and must specify the division of the Court to 
which it is assigned, name a motion day in accordance 
with the official list, and state clearly the terms of the 
order sought. 

The notice must be taken to the Writ, &c. Depart- 
ment of the Central Office for assignment to a Judge 
by ballot ; a copy must be filed and a reference number 
given to the proceeding. 

A copy must be served on the respondents in the 
same manner as writs of summons are served. 

(2) Companies (Consohdation) Act, 1908. 
Extension of time for fiUng contract as to issue of 

shares pursuant to section 88 thereof is usually obtained 
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on originating motion to one of the Judges of the 
Chancery Division except where the company is being 
wound up, when the application should be made to the 
Judge exercising the winding-up jurisdiction. 
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(D)— PETITION. 

Companies (Consolidation) Act, 1908. 

The order confirming a special resolution for 
reorganisation of share capital of companies pursuant 
to section 45 thereof is obtained by petition pre- 
sented by the company to any Judge of the Chancery 
Division. 

The petition is not served on any person and need 
not be advertised, and there are no proceedings in 
chambers with reference thereto. 

A petition originating proceedings must be intituled 
in the matter of the Act under which the application 
is to be made and of the trust, property, or person, &c. 
to which it relates. 

The petition must specify the division of the Court 
to which it is assigned and must set out clearly the 
terms of the order sought and must have a footnote 
stating the persons, if any, intended to be served 
therewith, or that no person is intended to be served. 

The petition must be taken to the Registrar's Order 
of Course seat where it will be assigned to a Judge and 
answered, by the fiat of the Senior Registrar, fixing the 
day of hearing, being written on it. 

A copy of the petition must be left for the use of 
the Judge. 

Reduction of the capital of companies pursuant to 
sections 46-56 of the Act. 

An order to confirm the special resolution for 
reduction is obtained by petition presented by the 
company to any Judge of the Chancery Division 
intituled in the matter of the company and the Act, 
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As soon as the petition is presented a summons 
should be issued for directions as to the proceedings 
to be taken prehminary to the hearing of the petition. 

Upon the tearing of the summons, if the proposed 
reduction does not involve either diminution of liability 
in respect of uncalled capital or the payment to any 
shareholder of any paid-up capital, an order is usually 
made dispensing with list of creditors, fixing a day for 
the hearing and directing the advertisement of the 
petition. 

If the proposed reduction involves either diminution 
of liability or payment of any share capital an order 
will be made for an inquiry as to the debts of the 
company and for the advertisement of notice of the 
petition. 

The first insertion of the advertisement of the 
petition must be not less than one calendar month 
before the date fixed with reference to which the list of 
creditors is to be made out. 
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(E)— PETITION OF RIGHT. 

This is the process by which recovery is made 
from the Crown of property of any kind to which 
the suppliant is entitled, except in cases where the 
process is ousted by some statutory method of 
recovery. 

The petition may be written or printed and must 
give the name and address of the suppliant and his 
solicitor (if any) and state in the margin the place of 
trial and must be signed by the suppliant or his counsel 
or solicitor. The place of trial can only be changed 
by the Lord Chancellor on application by the Attorney- 
General or the suppliant. 

The petition must be left at the Home Office for 
submission to the King; no fee is chargeable. If and 
when the fiat has been granted, the petition is returned 
to the suppliant sealed with the Home Office seal and 
with the fiat (if granted) written upon it; if fiat not 
granted, it is returned with an intimation to that effect. 
If fiat granted the petition (bearing £1 stamp) is filed 
at the Writ, &c. Department, Central Office, and, if it 
is written, a print must also be filed, and is assigned to 
a Judge by ballot in the usual way. 

A sealed copy of the petition must be left at the 
office of the Treasury Solicitor, Whitehall, S.W., 
indorsed in the form set out in the Schedule (No. 2) to 
the Petitions of Right Act, 1860 (23 & 24 Vict. c. 34); 
and where the real or personal property in suit or any 
right in the same has been granted away by the Crown 
to a third party a sealed copy of the petition must be 
left at the place of abode of the person in the posses- 
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sion, occupation, or enjoyment of such property or 
right indorsed as in the Schedule (No. 3) to such Act. 

The Crown and the third party (if any) plead or 
demur to the petition or both and the suppliant may 
with leave deliver a replication or a joinder in demurrer 
or both. 
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(F)— SPECIAL CASE. 

A special case for the opinion of the Court on a 
question of law may be stated in any cause or matter 
by the concurrence of the parties, or by the direction 
of the Court, or by an arbitrator or umpire acting under 
a submission out of Court, unless the submission 
expresses a contrary intention, or by an official or 
special referee or arbitrator acting under an order of 
reference. 

The case must only raise a question which has in 
fact arisen and should state concisely the necessary 
facts and documents in numbered paragraphs. The 
draft should be signed by the parties or their counsel 
or solicitors, and printed and filed at the Filing 
Department, Central Office, by the plaintiff. 

The case may be set down for argument by either 
party, leave being first obtained where a person under 
disability is a party. 

An appeal lies from the order made on a special 
case in the ordinary way, but whether the order is final 
or interlocutory depends upon the circumstances of 
each particular case. 
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(G)— SCHEME OF AERANGEMENT under the 
Railway Companies Act, 1867 (30 & 31 Vict. 
c. 127). 

The 6th section of the Act of 1867 enacts that 
" where a company are unable to meet their engage- 
ments with their creditors, the directors may prepare 
a scheme of arrangement between the company and 
their creditors (with or without provisions for settUng 
and defining any rights of shareholders or of the 
company as among themselves, and for raising, if 
necessary, additional share and loan capital, or either 
of them), and may file the same in the Court of 
Chancery in England or in Ireland according to the 
situation of the principal office of the company, with 
a declaration in writing under the common seal of the 
company to the effect that the company are unable to 
meet their engagements with their creditors; and with 
an affidavit of the truth of such declaration made by 
the chairman of the board of directors and by the other 
directors or the major part in number of them, to the 
best of their respective judgment and belief." 

Every scheme filed pursuant to such section, and 
every declaration, affidavit, petition, summons, notic^, 
or other proceeding relative thereto, must be intituled 
in the matter of " The Railway Companies Act 1867 " 
and in the matter of the company in question; and on 
being filed is assigned by ballot to one of the Judges 
of the Chancery Division. 

Every scheme must be printed and every fifth line 
of each page numbered, but a written scheme may be 
filed in the first instance written bookwise and must 
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be filed in the Central Office, having annexed thereto 
the declaration and affidavit, required by the above 
section 6, which must be written bookwise. 

Notice of the fihng of the scheme must be published 
in the London Gazette. Such notice must be signed 
by the solicitor of the company, or his London agent, 
and must state whether the scheme contains any provi- 
sions for settling and defining any rights of shareholders 
among themselves, or for raising any and what amount 
of share or loan capital; and must set forth the name 
and address of the solicitor and London agent (if any) 
of the company. 
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